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Opinion by Walters, Adm nistrative Trademark Judge:

QC, Inc. has filed an application to register the mark
shown bel ow on the Principal Register for “electric fans,
el ectric space heaters and household air cleaners,” in

| nternational Cass 11.1

! Serial No. 76316937, filed Septenber 25, 2001, based on an allegation
of a bona fide intention to use the mark i n conmerce.
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The exam ning attorney has issued a final refusal to
regi ster under Section 2(d) of the Trademark Act, 15 U.S.C.
8§1052(d), on the ground that applicant’s mark so resenbl es
t he mark EQUI TABLE HOVEWORKS, previously registered for the
services listed below that, if used on or in connection with
applicant’s goods, it would be likely to cause confusion or
m st ake or deception:?

“on line and mail order retail store services

featuring consuner and commercial energy rel ated

products, nanely, gas grills, carbon nonoxide

al arns, gas lanps and gas heaters,” in

I nternational dass 35.°

Applicant has appeal ed. Both applicant and the
Exam ning Attorney have filed briefs, but an oral hearing
was not requested. W reverse the refusal to register.

The exam ning attorney contends that applicant’s mark

consists, essentially, of the registered mark m nus the word

2 Prior to appeal, the exam ning attorney withdrew an earlier refusal to
regi ster, under Section 2(d) of the Trademark Act, based on Registration
No. 2089124 for the mark HOVEWORKS, previously registered for electric
lighting controls.

3 Registration No. 2753645, issued August 19, 2003. The registration
al so includes the foll owi ng goods, which the exam ning attorney nakes
clear in his brief are not the basis for the refusal herein
“inspection, maintenance and repair services for air
condi tioners, furnaces and other energy-using equi pnent,
nanely, hot water heaters; providing |line protection and
repl acement for gas and water lines,” in International C ass
37; and “providing energy efficiency auditing,” in
International C ass 42.
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EQUI TABLE; that the registered mark is not a weak mark; that
the registered mark is not restricted to any particul ar
style or type font and, thus, could appear with the

EQUI TABLE portion in smaller letters, making the term
HOVEWORKS t he dom nant portion; and that, otherw se, neither
termin the registered mark i s dom nant.

The exam ning attorney submtted third-party
regi strations which he contends show the rel at edness of the
i nvol ved goods and services. Specifically, he submtted six
third-party registrations owned by three parties. One of
the registrations is based on Section 44 of the Trademark
Act and is of no probative value. Only two parties own the
other five registrations, and each registration includes
long lists of goods which include anong them sone of
applicant’s goods and sone of the goods which are the
subject of registrant’s retail services.

Appl i cant contends that the marks are different and
that the exam ning attorney has inproperly dissected the
registered mark; that the word EQUI TABLE is the dom nant
portion of the registered mark, as registrant admtted
during the prosecution of its then-application; that
EQUI TABLE di sti ngui shes the registered mark from applicant’s
mark; that the term HOVEWORKS is weak in the field of
consuner products and services; that HOVEWRKS is highly

suggestive in connection with products for the hone; and
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that “applicant’s mark i s sought to be registered for
specific products[,] whereas, the registered mark has been
regi stered for services.”

In support of its position, applicant submtted copies
of eight third-party registrations for marks that consist of
or include the term HOVEWORKS or HOVE WORKS for a w de
variety of goods and services; a copy of the application
file history for the cited registration, which includes
copi es of nunerous advertisenents for the then-applicant’s
services; and the results of a Google search of the Internet
show ng use of HOVEWORKS in connection wth nunerous third-
party websites (28 itens appear to use the term HOVEWORKS i n
connection with various goods or services related to the
home, while context of the remaining entries is unclear or
the entries refer to school assignnents); and excerpts from
two third-party websites (www. parcor.comstates that it is a
contractor that “delivers energy solutions bundled to fit
any honeowner’s budget” and refers to “The Honmewor ks
Fi nanci ng Pl an”; and www. apl usel ectroni c. com honmewor ks
states that “HomeWdrks Interactive can nmake a hone safer by
automatically turning on | andscape and security lighting
each night”).

Qur determ nation under Section 2(d) is based on an
analysis of all of the probative facts in evidence that are

relevant to the factors bearing on the Iikelihood of
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confusion issue. See Inre E. I. du Pont de Nenours & Co.,
476 F.2d 1357, 177 USPQ 563 (CCPA 1973). See also, In re
Maj estic Distilling Conpany, Inc., 315 F.3d 1311, 65 USPQRd
1201 (Fed. G r. 2003). 1In considering the evidence of
record on these factors, we keep in mnd that “[t]he
fundanental inquiry mandated by Section 2(d) goes to the
cumul ative effect of differences in the essenti al
characteristics of the goods and differences in the marks.”
Feder at ed Foods, Inc. v. Fort Howard Paper Co., 544 F.2d
1098, 192 USPQ 24, 29 (CCPA 1976); In re Dixie Restaurants
Inc., 105 F.3d 1405, 41 USPQ@d 1531 (Fed. G r. 1997); and In
re Azteca Restaurant Enterprises, Inc., 50 USPQd 1209 (TTAB
1999) and the cases cited therein. The factors deened
pertinent in this proceeding are di scussed bel ow.
Considering, first, the goods and services involved in
this case, we note that the question of I|ikelihood of
confusi on nust be determ ned based on an anal ysis of the
goods or services recited in applicant’s application vis-a-
vis the goods or services recited in the registration,
rather than what the evidence shows the goods or services
actually are. Canadian Inperial Bank v. Wlls Fargo Bank,
811 F.2d 1490, 1 USPQ2d 1813, 1815 (Fed. Cir. 1987). See
al so, Octocom Systens, Inc. v. Houston Conputer Services,
Inc., 918 F.2d 937, 16 USPQ2d 1783 (Fed. Cir. 1992); and The

Chicago Corp. v. North American Chicago Corp., 20 USPQ2d
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1715 (TTAB 1991). Further, it is a general rule that goods
or services need not be identical or even conpetitive in
order to support a finding of l|ikelihood of confusion. 1In
re Melville Corp., 18 USPQ2d 1386 (TTAB 1991), and cases
cited therein.

In this case we have, on the one hand, registrant’s
services featuring the sale of gas grills, carbon nonoxi de
al arnms, gas |lanps and gas heaters; and, on the other hand,
applicant’s electric fans, electric space heaters and
househol d air cleaners. The evidence submtted by the
exam ning attorney consists essentially of a few
regi strations owned by only two third parties. One
registration identifies “a full line of domestic heating

appl i ances,” which specifically includes “natural gas
heaters” and “electric fans”; and two other registrations

i nclude “fans” and “gas lanps.” Although third-party

regi strations are not evidence that the marks shown therein
are in use on a conmercial scale or that the public is
famliar with them such registrations neverthel ess have
sone probative value to the extent that they may serve to
suggest that such goods or services are of a type which may
emanate froma single source. See In re Albert Trostel &
Sons Co., 29 USPQ@d 1783 (TTAB 1993); In re Micky Duck
Mustard Co. Inc., 6 USPQRd 1467 (TTAB 1988). However, we

find that registrations by only two third parties with no
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additional evidence is insufficient to neet the exam ning
attorney’s burden of establishing that the goods and
services herein are rel ated.

We consider, next, whether applicant’s mark and the
regi stered mark, when viewed in their entireties, are
simlar in terns of appearance, sound, connotation and
comercial inpression. The test is not whether the nmarks
can be distingui shed when subjected to a side-by-side
conparison, but rather whether the marks are sufficiently
simlar in terns of their overall commercial inpressions
that confusion as to the source of the goods or services
of fered under the respective marks is likely to result. The
focus is on the recollection of the average purchaser, who
normal ly retains a general rather than a specific inpression
of trademarks. See Sealed Air Corp. v. Scott Paper Co., 190
USPQ 106 (TTAB 1975). Furthernore, although the marks at
i ssue nust be considered in their entireties, it is well
settled that one feature of a mark may be nore significant
than another, and it is not inproper to give nore weight to
this dom nant feature in determ ning the comerci al
i npression created by the mark. See In re National Data
Corp., 753 F.2d 1056, 224 USPQ 749 (Fed. G r. 1985).

In applicant’s mark, the word portion, HOVEWORKS

clearly dom nates over the m ninmal design consisting of a
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background swirl and the contrasting bol dness of the
lettering of the words HOVE and WORKS.

While we do not agree with applicant that the term
HOMVEWORKS is highly suggestive in relation to products and
services for the hone, the evidence submtted by applicant
does support the conclusion that HOVEWORKS is at | east
sonewhat suggestive in connection with such goods and
services. Conversely, there is no indication that EQU TABLE
is anything other than arbitrary in connection with
registrant’s services. Thus, regarding the cited mark,

EQUI TABLE HOVEWORKS, we find that EQUI TABLE is the dom nant
portion of the mark, both because it is the first termin
the mark and because of the sonmewhat suggestive nature of
HOVEWORKS

Considering both marks in their entireties, we find
that the marks are different in appearance, connotation and
commerci al inpression

In view of the differences between applicant’s nmark,

homeworks

—-— , and registrant’s mark, EQU TABLE HOVEWORKS, and
because the exam ning attorney has not established a
rel ati onship between the respective goods and services, we
find on this ex parte record that there is no Iikelihood of
conf usi on.

Deci sion: The refusal under Section 2(d) of the Act is

rever sed



